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Dear Madam,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”) – E SMITH (“complainant”) v MINE EMPLOYEES 

PENSION FUND (“first respondent”) AND SENTINEL MINING INDUSTRY 

RETIREMENT FUND (“second respondent”) 

 

[1] INTRODUCTION 

 

1.1  The complaint concerns the respondents‟ refusal to pay the 

complainant a spouse‟s pension.  

 

1.2 The complaint was received by this Tribunal on 26 September 2012. A 

letter acknowledging receipt thereof was sent to the complainant on    

16 October 2012. On the same date, the complaint was dispatched to 

the first respondent giving it until 6 November 2012 to file a response. 

A joint response was received from the respondents on                          

7 November 2012. No further submissions were received from the 

parties. 
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1.3 After considering all the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant is the erstwhile wife of the late Mr GA Smith (“the 

deceased”) who passed away on 28 November 2010. During his 

lifetime, the deceased was employed by RPM Amandelbult (“the 

employer”) and by virtue of his employment, was a member of both the 

first and second respondents (“the respondents”). The second 

respondent was previously known as the Mine Officials Pension Fund.   

 

2.2 The deceased retired from his employment and the respondents 

effectively on 3 March 1994. He became a pensioner member of the 

respondents until the date of his death. 

     

2.3 The deceased was married to the complainant on 3 October 1986. 

However, they divorced on 13 April 2005. Prior to this marriage, the 

deceased was married to Mrs Marie Smith. The date of marriage is 

unknown. They divorced on 16 September 1981.  

 

2.4 Subsequent to the deceased‟s death, only a spouse‟s pension became 

payable. No lump sum death benefit was payable as a result of the 

deceased‟s death.  

 

2.5 The complainant lodged a claim for the payment of a spouse‟s pension 

to the claims committee of the respondents.  Based on the evidence 

submitted, the respondents held that the complainant does not qualify 

as a spouse for the purposes of a spouse‟s pension in terms of their 

rules on the grounds that she was not married to the deceased nor 

cohabited with him at the date of his death.  
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[3] COMPLAINT 

 

3.1 The complainant is aggrieved by the respondents‟ decision to reject her 

application for the payment of a spouse‟s pension, which became 

payable as a result of the deceased‟s death. She submits that she was 

married to the deceased for 18 years before they got divorced on       

13 April 2005. She further submits that they were only separated for       

6 months as they reconciled and started staying together with the 

deceased as husband and wife from November 2005 until the date of 

his death. 

 

3.2 According to the complainant, she was dependent on the deceased for 

maintenance and support. The complainant submits further, that the 

deceased had no biological children or any other financial dependants 

except for her. She states that she was the only dependant of the 

deceased.  

 

3.3 Thus, the complainant seeks an order directing that she be paid a 

spouse‟s pension by the respondents.  

 

[4] RESPONSE 

 

4.1 The respondents confirmed the background facts as summarised in 

paragraph 2 above.  

 

4.2 The respondents raise their concern regarding the complainant‟s 

failure to first lodge the complaint with them before lodging it with this 

Tribunal as stated in section 30A(1) of the Act. 

 

 

4.3 According to the respondents, the complainant has failed to formulate 

her complaint. They submit that it is not clear what relief the 
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complainant seeks. Therefore, they submit that her query cannot be 

regarded as a complaint. 

 

4.4 The respondents submit that the deceased was a deferred member of 

the first respondent and a contributory member of the second 

respondent. The respondents state that they were notified of the 

deceased‟s death on 2 December 2010 by the deceased‟s sister. 

 

4.5 According to the respondents, in response to its questions regarding 

possible claimants, the deceased‟s sister stated that the deceased was 

not married and was divorced from the complainant from whom he had 

separated in 2002. 

 

4.6 The respondents aver that although no lump sum death benefit was 

payable by either fund, the complainant could possibly qualify for a 

spouse‟s pension from one or both funds, subject to the trustees 

discretion. 

 

4.7 The respondents state that the complainant submitted various 

statements supporting her claim but her claim was disputed by 

members of the deceased‟s family who also submitted statements. The 

respondents submit further that following their investigation, the matter 

was referred to the trustees‟ claims committees on 27 October 2011. 

The respondents further state that after considering the matter, neither 

claims committees were satisfied that they should exercise their 

discretion in the complainant‟s favour. The respondents aver that 

accordingly, the complainant did not qualify for the spouse‟s pension 

from either fund. 

 

4.8 According to the respondents, their structures were converted during 

the period between the retirement and the death of the deceased. The 

second respondent was converted on 1 March 2001 and the first 

respondent on 1 March 2003. The respondents state that the pre-
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conversion rules of both funds provided for a lump sum benefit on the 

death of a pensioner that was a multiple of his or her pension at the 

date of death. Moreover, the respondents submit that the rules of each 

fund gave a pensioner an option at retirement or thereafter, to convert 

the Defined Benefit Structure (“DBS”) into an additional pension. If a 

pensioner elected to convert the DBS benefit into an additional 

pension, no lump sum DBS benefit would be payable on his or her 

death. The respondents submit that at retirement the deceased elected 

to convert the DBS benefits in respect of both funds into additional 

pension.   

 

4.9 The respondents submit that the pre-conversion rules provided that a 

spouse‟s pension would (subject to the applicable terms and 

conditions) become payable on the death of a pensioner to a person 

who qualified as his or her spouse. 

 

4.10 The respondents state that on the claim form the deceased listed his 

marital status as married and named the complainant as his spouse. 

The respondents point out that at that stage the deceased was still 

married to the complainant. The respondents further state that the 

deceased did not complete paragraph 7 of the form which related to the 

option to elect against the widow‟s pension. They state that only 

unmarried members were required to complete this section. If a married 

member left it blank, a widow‟s pension would be payable on his death, 

subject to the rules. 

 

4.11 With regards to payment of a spouse‟s pension by the respondents, the 

respondents submit that they are compelled only to award normal 

spouse‟s pensions in instances where the parties were married and 

lived together throughout the period from retirement to death. They 

however, state that the committees are vested with a discretion when 

the claimant alleges that he or she co-habited with the deceased 

(without being married) or if there was any period of separation 
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(whether they were married or co-habited) between retirement and 

death. 

 

4.12 According to the respondents, the onus was on the complainant to 

satisfy the claims committees that they should exercise their discretion 

in her favour, not on the committees to prove otherwise. 

 

4.13 The respondents submit that the statements disputing the 

complainant‟s claim state as follows: 

 

 That she had been estranged from the deceased since 2002 (i.e. 3 

or more years before the divorce was finalised in November 2005). 

This is supported by divorce summons issued in September 2002 in 

which the deceased (the plaintiff) claimed in his particulars of claim 

that he and the complainant (defendant) lived separate social lives 

and had by then been separated for a month. The complainant 

failed to disclose this period of estrangement. 

 

 That the complainant did not co-habit continuously with the 

deceased from November 2005 until his death. Some of the 

individuals state that the complainant moved back to the deceased‟s 

farm (seemingly during 2006), but disagree that she remained there 

throughout; i.e. it was an on/off relationship. 

 

 An employee of the funds (who interviewed the complainant) 

advised her that further information was needed as her statements 

did not provide enough detail in light of the dispute. Despite this, the 

complainant failed to submit statements containing the required 

detail and allegedly was not willing during the interview to provide 

direct replies to questions seeking specific details regarding the 

separation periods and alleged co-habitation. 

  

4.14 The respondents state that the deceased did not inform them that the 

complainant co-habited with him notwithstanding their divorce. 

According to the respondents, if they co-habited as alleged it seems 

reasonable to expect that he would inform the funds to ensure that the 

complainant received the spouse‟s pension on his death, or he ought to 
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have made relevant enquiries to the funds. The respondents submit 

that the deceased ought to have been aware of the importance of doing 

so since communication has been made with members since 1980, 

through newsletters, road shows and annual benefit statements. The 

respondents aver that spouse‟s pension and eligibility requirements 

were explained in these modes of communication. 

 

4.15 The respondents submit that the „Will‟ supplied by the complainant has 

no direct bearing on this issue as the eligibility for spouse‟s pension is 

determined by the rules, not by the deceased‟s Will. The respondents 

state that the only apparent relevance could be indirectly to support the 

complainant‟s allegation that there was still a permanent relationship 

between the parties following the divorce. The respondents however, 

submit that the introductory portion of the Will (purportedly completed 

on 20 September 2006) states that the testators were married in 

community of property at the time when in fact they were divorced in 

April 2005. 

 

4.16 The respondents submit that each benefit statement forwarded to 

members had a note regarding spouse‟s pension in respect of each 

fund, which might have created the impression that she would be 

entitled to a spouse‟s pension: 

 

 “a. The note on the MEPF statement states: 

 

 A spouse‟s pension will be paid to a surviving spouse (or spouses) 

nominated at retirement. Should that spouse (or spouses) have died 

or you have become divorced and you have re-married, a reduced 

pension will only be paid to your spouse (spouses) current at the 

time of your death. 

 

 

 

 b. The note on the Sentinel statement states: 
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  A spouse‟s pension will be paid only to a surviving spouse (or 

spouses) nominated at retirement and with whom a continuous, co-

habiting marital relationship was maintained until death.”  

 

4.17 Furthermore, the respondents state that the complainant failed to 

attach the note on the reverse side of the statement, headed „important 

notes‟, which states as follows: 

 

“1. This benefit statement contains updated information and should be 

read in conjunction with previous disclosures as well as all other 

Fund communication. You may contact the Fund for additional 

information or explanations. If you do not agree with the information 

contained in this statement, please forward documentary evidence 

of any changes to the address mentioned below. 

 

2. Rights to benefits are subject to the rules of the Fund. Disputes 

regarding benefits awarded or not awarded will be subject to rule 17 

of the Fund. Where a conflict exists between the rules and this 

statement, the rules shall prevail. 

 

5. The rules, financial statements and the most recent actuarial 

valuation report of the Fund may be inspected at the registered 

offices of the Fund. Copies are available on request at a cost as 

agreed by the Trustees from time to time. Benefits are subject to 

verification by the actuary and are based on the assumption, among 

others, that the Fund‟s record are correct, the rules do not materially 

change in the future, the investment returns remain as expected and 

the nature of the Fund generally remain the same. The Fund does 

not accept any responsibility for any loss or inconvenience, which 

any person may suffer as a result of this information being 

incorrect.”   

 

4.18 It is the respondents‟ submission that the divorce order merely shows 

that the parties‟ marriage was dissolved on 13 April 2005, however, it 

certainly does not show that the complainant co-habited with the 

deceased continuously from November 2005 until his death. Further, 

the respondents state that the Will confirms that the parties were 
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divorced when they apparently concluded a joint Will stating that they 

were married.  

 

[5] DETERMINATION AND REASONS THEREFOR   

  

 5.1 The issue that falls for determination is whether or not the 

respondents‟ refusal to pay a spouse‟s pension to the complainant is 

justifiable in terms of the rules. Before the merits of the complaint can 

be determined, this Tribunal needs to address the points in limine 

raised by the respondents. 

 

Points in limine 

 

5.2 The respondents submit that the complainant‟s grievance is not 

properly formulated, therefore, it cannot be regarded as a complaint. 

Although  the complaint is not succinctly formulated, the complainant‟s 

submissions are clear in that she requests to be recognised as the 

deceased‟s spouse and be paid a spouse‟s pension. Therefore, her 

grievance is a complaint as defined in the Act. It relates to the 

interpretation of the respondents‟ rules. 

   

5.3 The respondents also raise their concern regarding the complainant‟s 

failure to first lodge the complaint with them before lodging it with this 

Tribunal as stated in section 30A(1) of the Act. It is not a mandatory 

prerequisite for aggrieved members of funds to first lodge their 

complaints with funds before resorting to the services of this Tribunal. 

However, as stated by the respondents it is preferable for aggrieved 

members of funds to first try and resolve a dispute with a fund before 

lodging the complaint with this Tribunal. Although this Tribunal also 

encourages aggrieved members of funds to first lodge their complaints 

with their funds, nothing prevents an aggrieved member of a fund from 

lodging a complaint with this Tribunal without having first lodged it with 
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his or her fund (see Insurance and Banking Staff Association v Old 

Mutual Staff Retirement Fund [2005] 3 BPLR 272 at page 275).  

 

Merits 

 

5.4 The rules of a fund are paramount and binding on all parties (see Tek 

Corporation Provident Fund and Others v Lorentz 1999 (4) SA 884 

(SCA) at 894-B-C and section 13 of the Act). Therefore, in order for 

the complainant to receive a spouse‟s pension as a result of her late 

husband‟s death, she must qualify to receive the benefit in terms of the 

respondents‟ rules.  

 

The complainant’s entitlement to a spouse’s pension in terms of the rules of 

the first respondent 

 

5.5 When the deceased retired in 1994, a provision was made for the 

payment of a “widow‟s pension” in Rule 32quat of the rules of the first 

respondent. Rule 32quat of the first respondent‟s rules defines a 

“widow” as the person to whom the pensioner was married throughout 

the period from the date of retirement to the date of his death. 

Furthermore, if at any time a man or a woman was living together as 

husband or wife with a pensioner member and has satisfied the Board 

that he or she was dependent on the pensioner member at the date of 

his or her retirement, they shall be deemed to be married at the time.  

 

5.6 Upon the conversion of the first respondent‟s structure on                      

1 March 2003, the Rules pertaining to benefits and options in respect of 

pre-conversion pensioners (as in the deceased‟s case) were 

incorporated in Appendix 3 of the first respondent‟s rules. Rule A3.4.3 

of Appendix 3 of the revised rules of the first respondent provides for 

the spouse‟s pension and reads as follows: 

 

“A3.4.3 If a PENSIONER, whose PENSION was awarded on or 

after 1 April 1982 dies and leaves a SPOUSE, there shall 



 

 

11 

be granted in addition to any other amounts the SPOUSE 

may be entitled to in terms of this Appendix, and subject to 

the provisions of (a) and (b) of the definition of “SPOUSE” 

in this Rule A3.4 a PENSION from the first day of the PAY 

MONTH following the PAY MONTH in which PENSIONER 

dies unless otherwise agreed by the TRUSTEES….”  

 

5.7 A “SPOUSE” is defined in Rule A3.4 of Appendix 3 of the revised rules 

of the first respondent as follows: 

 

 “(a) the spouse of a PENSIONER at the date of his death; 

provided that such person was either the PENSIONER‟S 

legal spouse, by whatsoever rites married or was a person 

with whom the PENSIONER was living in a customary union 

as recognised in law; 

 

(b) a person of the same or opposite sex with whom a 

PENSIONER at the date of his death was cohabiting as if 

married, whom the TRUSTEES in their discretion may regard 

as the PENSIONER‟S spouse; 

 

 provided that: 

 

(i) such person was a person as specified above when 

he became a PENSIONER; and 

 

(ii) if the TRUSTEES become aware of any period when 

the PENSIONER and his spouse were not cohabiting 

between the date of the PENSIONER‟S retirement 

and the date of his death, they may either deem the 

couple: 

      

(aa) to have been cohabiting throughout the 

period mentioned in (ii) and in such case 

award the full SPOUSE‟S PENSION payable 

in terms of Rule A3.4.3; or 

 

(bb) to have been cohabiting at the date of the 

PENSIONER‟S death and award the 
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SPOUSE‟S PENSION payable in terms of 

Rule A3.4.3 reduced by one-third (1/3);  

 

(iii) if a person otherwise qualifies as a SPOUSE in 

terms of (a) and (b) at the date of the PENSIONER‟S 

death but could not be regarded as a SPOUSE 

throughout the period of his retirement, such person 

shall be awarded the PENSION payable in terms of 

Rule A3.4.3, reduced by one- third (1/3 rd.); 

 

and provided further the TRUSTEES at their discretion may 

decide that: 

 

(c) a person who otherwise satisfies the requirements of (a) and 

(b) shall not qualify as a SPOUSE if such person was not 

living with the PENSIONER at the date of his death; 

 

and 

 

(d) if two (2) or more persons qualify as the SPOUSE of a 

PENSIONER in terms of (a) and (b) above, the PENSION 

shall, at the discretion of the TRUSTEES, be awarded to one 

(1) of the persons so qualifying or apportioned between 

some or all of them; provided that should one (1) of the 

persons so qualifying or apportioned between some or all of 

them; provided that should one (1) or more of the SPOUSES 

die, the PENSION that had been awarded to the deceased 

SPOUSE/S will not be reapportioned amongst the surviving 

SPOUSE/S”.       

 

5.8 The above rule envisages a spouse to be a person who was married to 

or cohabited with the deceased pensioner from the date of retirement 

to the date of death. However, if a person was married to or cohabited 

with the deceased pensioner only at date of his death, i.e. not from 

date of retirement, he/she shall be awarded a spouse‟s pension 

reduced by one third.  
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5.9 In the present matter, although the complainant was married to the 

deceased at the time of his retirement, the investigations conducted by 

the trustees of the respondents revealed that the complainant was 

neither married to the deceased nor cohabiting with him at the date of 

his death. She was divorced from him on 13 April 2005. Although the 

complainant alleges to have cohabited with the deceased from 

November 2005 until his death, she has not submitted any form of 

substantiation to this allegation. Submissions indicate that the 

complainant separated from the deceased in September 2002, 

divorced in 2005, moved back to the deceased‟s farm during 2006 but 

did not cohabit continuously with the deceased until his date of death. 

Therefore, the complainant does not qualify for a spouse‟s pension in 

terms of the aforementioned rule of the first respondent.  

 

The complainant’s entitlement to a spouse’s pension in terms of the rules of 

the second respondent 

 

5.10 As with the first respondent, when the deceased retired in 1994, a 

provision was made for the payment of a “widow‟s pension” in Rule 

32quat of the rules of the second respondent. Rule 32quat of the rules 

of the second respondent defines a “widow” as the person to whom the 

pensioner was married throughout the period from the date of 

retirement to the date of his death. Furthermore, if at any time a man or 

a woman was living together as husband or wife with a pensioner 

member and has satisfied the Board that he or she was dependent on 

the pensioner member at the date of his or her retirement, they shall be 

deemed to be married at the time.  

 

5.11 Upon the conversion of the second respondent‟s structure on                

1 March 2001, the Rules pertaining to benefits and options in respect 

of pre-conversion pensioners (as in the deceased‟s case) were 

incorporated in Appendix 3 of the second respondent‟s rules. Rule 5.3 
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of Appendix 3 of the revised rules of the second respondent provides 

for the spouse‟s pension and reads as follows: 

 

“If a PRE-CONVERSION PENSIONER whose pension was awarded  

on or after 1 June 1981 dies and leaves a SPOUSE, there shall be 

granted in addition to any other amounts the SPOUSE may be 

entitled to and subject to the provisions of paragraph (a) and 

paragraph (b) of the definition of “SPOUSE”, a pension payable on 

the last day of the month in which the PENSIONER dies, unless 

otherwise agreed by the TRUSTEES, equal to fifty per cent (50%) of 

the pension he was receiving or would have been receiving if part of 

it had not been commuted”.  

 

5.12 A “SPOUSE” is defined in Rule 5.1 of Appendix 3 of the revised rules of 

the second respondent as follows: 

 

(a) the spouse of an PRE-CONVERSION PENSIONER at the 

date of his death; provided that such person was his legal 

spouse, by whatsoever customary rites or legally married as 

recognised in law; 

 

(b) a person of the same or opposite sex who was cohabiting as 

if married and who was dependent on the PRE-

CONVERSION PENSIONER at the date of his death, and 

whom the TRUSTEES in their discretion may regard as his 

spouse; and  

 

 

(c) was a spouse as specified in paragraph (a) or paragraph (b) 

when the PRE-CONVERSION PENSIONER retired; and if 

the TRUSTEES become aware of any period when the PRE- 

CONVERSTION PENSIONER and his spouse were not co- 

habiting between the date of his retirement and the date of 

his death, they may either deem the couple: 

 

(i) to have been cohabiting throughout the period 

between the date of the PRE-CONVERSION 

PENSIONER‟S retirement and death and in such 
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case award the full spouse‟s pension payable in 

terms of Rule 5.3 below; or 

 

(ii) not to have been cohabiting during this period and 

not to award the spouse‟s pension payable in terms 

of Rule 5.3 below; 

 

and provided  further the TRUSTEES at their discretion may 

decide that: 

 

(d) if two or more persons qualify as the SPOUSE of a PRE- 

CONVERSION PENSIONER in terms of paragraph (a) 

and/or paragraph (b) above, the pension shall, at the 

discretion of the TRUSTEES, be awarded to one of the 

persons so qualifying or apportioned between some or all of 

them; provided that should one or more of the SPOUSES 

die, the pension that had been awarded to the deceased 

SPOUSE/S will not be reapportioned among the surviving 

SPOUSE/S”.   

 

5.13 The above rule does not provide for a spouse‟s pension if the person 

was not married to or cohabiting with the deceased from the date of 

retirement to the date of death. For the complainant to qualify for the 

spouse‟s pension, she must have been married to the deceased 

throughout his retirement until his death. In the present matter, 

although the complainant was married to the deceased at the time of 

his retirement, this marriage was dissolved in April 2005. Thus, since 

the complainant was not married to the deceased throughout his 

retirement until his death, she does not satisfy the requirements of the 

above rule.  

 

 [6] ORDER 

  

1. In the result, the complaint is dismissed.  
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DATED AT PRETORIA ON THIS 19TH DAY OF JUNE 2013    

 

 

 

 

____________________________________ 

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 
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